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COU2020-21 Consider Ordinance No. 2418 regulating public offenses within the 
City of Prairie Village, Kansas, amending Chapter 11 (Public 
Offenses & Traffic), Article 2 (Local Regulations) of the Code of the 
City of Prairie Village to require the wearing of face coverings or 
masks during the COVID-19 public health emergency and recovery. 

 
At its May 4, 2020, meeting, the City Council directed the city attorney to create an ordinance 
requiring masks or other face coverings in businesses where the public is invited, to the 
maximum extent legally permissible.  Since that time, all staff has worked diligently to draft an 
ordinance that would be legally sufficient (apart from questions as to practical enforceability) 
and would work within the parameters set forth by the City Council. 

The City's professional staff reviewed ordinances and orders established as to other cities 
throughout the country (including examples provided by Councilmember Jori Nelson), 
considered specific limitations and considerations applicable to Kansas and to Johnson County, 
reviewed possible enforcement issues, and deliberated over issues related to constituent and 
business relationships.  Examples of these considerations include the following: 

♣ Specific limitations on local authority as set forth in Kansas law, including but not limited 
to executive orders of the Governor of the State of Kansas; 

♣ Responsibilities of individuals and businesses, and appropriate requirements as to each; 
♣ Fourth Amendment concerns (probable cause for police stops); 
♣ Appropriate age parameters; 
♣ Exclusions related to health or Americans with Disabilities Act-type matters; 
♣ First Amendment "free exercise of religion" issues; 
♣ The possibility of future conflicting or superseding rules, regulations, or orders; 
♣ Impact on other units of government and elected officials; 
♣ Appropriate penalty provisions; and 
♣ Termination or expiration of the ordinance requirements. 

The ordinance presented for consideration attempts to provide an appropriate balance as to 
these interests.  Staff recognizes that an ordinance may not be able to encapsulate every 
hypothetical situation that may arise.  As with most if not all laws governing infractions, 
discretion will most certainly be required as to any given situation—police officer discretion; 
prosecutorial discretion; and judicial discretion. 

Highlights of the draft ordinance include the following: 

♣ The term "Face Covering" or "Mask" is broadly defined, and does not require medical-
grade masks. 

♣ The term "Place of Business" is also broadly defined as establishments generally open 
to the public for business.  The term may include homes, to the extent such home serves 
as a business, and to the extent contractors may conduct business inside of homes.  

 



 

 

The term may also include vehicles (e.g., delivery vehicles and the handling of 
packages). 

♣ Individuals would be required to wear a Face Covering or Mask prior to entering any 
Place of Business and to wear it continuously during the time the person is in the Place 
of Business.  Examples provided from other municipalities had age ranges from 2, to 5, 
to 9.  Staff determined that 5-years of age was the most reasonable standard. 

♣ Businesses would be required to provide signage giving notice of the requirement, and 
they would also be responsible as to their own employees and representatives.  The 
draft ordinance does not contain a mandatory "deny entry" requirement or a requirement 
that businesses remove non-compliant customers by force, nor does the ordinance 
require that businesses provide masks.  Businesses would be required to "take 
reasonable steps to ensure that customers, clients, and/or visitors observe the 
requirement for Face Coverings or Masks while at the Place of Business."  Subject to 
those parameters, and officer discretion, both individuals and businesses may be cited 
under this ordinance. 

♣ Churches, synagogues, mosques, and other places of worship are excluded.  Although 
there are courts across the United States that have considered and declined to strike-
down COVID-related regulations which treat churches the same as secular businesses, 
there has been recent Kansas federal court action enjoining one of Governor Kelly's 
orders related to churches (albeit, that order has since expired, rendering the injunction 
moot).  However, staff was of the opinion that it should not be entering places of worship 
to undertake enforcement actions related to Face Coverings or Masks.  As the City 
Council's motion passed by the City Council expressly stated "businesses", Staff did not 
feel that places of religious worship were contemplated for inclusion by the City Council. 

♣ Staff was not inclined to include locations owned or operated by other branches of 
government, including Johnson County or the Shawnee Mission School District.  Staff is 
of the opinion that those decisions should be left to the orders or requirements of their 
own elected officials.  As the City Council's motion passed by the City Council expressly 
stated "businesses", Staff did not feel that other political subdivisions were contemplated 
for inclusion by the City Council.  The City would, however, have the provisions of this 
ordinance apply to its own buildings and facilities. 

♣ The Kansas Governor’s Executive Order No. 20-29 does indeed allow for more 
restrictive regulations, but such regulations "may affect or regulate essential functions 
only so long as they do not significantly disrupt performance of the essential function" 
under the Kansas Essential Functions Framework.  Accordingly, a "savings" exception 
for such essential functions has been included.  In order to further avoid future conflict 
with superseding State or County orders, an additional exception has been included 
where enforcement of the ordinance would essentially prohibit a business from providing 
(or a customer from receiving) services from a Place of Business that has been 
specifically allowed to open by superior orders or rules. 

♣ There is an exception for health and ADA-type accommodations.  This is an area that 
may present enforcement challenges for police officers and the City Prosecutor. 

♣ Staff did not sense that the City Council wanted to be overly-punitive, but focus instead 
on safety and public health.  Accordingly, staff looked at other City Code provisions 



 

 

related to safety, such as the failure to maintain a smoke detector (an unclassified 
violation, with a $25 fine), and smoking (higher penalties, but classified as an 
"infraction", not a type of misdemeanor, under City Code).  As an "unclassified" violation 
(that is, not a class of misdemeanor), there would not be a risk jail time as to violation of 
this ordinance itself (failure to appear, failure to pay, contempt of court, etc., could result 
in higher penalties, and possibly jail time, however). 

♣ This ordinance would expire by its own terms on the later of June 15, 2020, or the date 
that Governor Kelly implements the "Phase Out" of the State's "Ad Astra" reopening plan 
(which would be no earlier than June 15, but could very likely be later).  The Phase Out 
is the last portion of the Governor's plan.  Staff felt that this was an appropriate progress 
marker (one outside of City action itself) on which residents and businesses could rely. 

It is important to remember that, at any time, new or conflicting orders could be issued by the 
Governor or by Johnson County, Kansas.  There could also be challenges to such orders.  
Indeed, last week on May 13, the State Finance Council (which has certain statutory review 
authority over emergency orders of the Governor) extended the Governor's emergency authority 
for until only May 26, with the possibility that the full Legislature could further restrict the 
Governor's authority when it reconvenes May 21.  The draft ordinance attempts to provide 
flexibility for accommodating such changes such that, if and when they occur, updates to this 
ordinance will not have to continually be brought to the City Council. 

Finally, this draft ordinance has been shared with the City Prosecutor.  Although the City 
Prosecutor did not have any recommended language changes to the ordinance, she did raise 
the following enforcement and practical concerns: 

♣ The terms "Face Coverings" and "Masks" could include such things as Halloween masks 
and KKK hoods (indeed, there are states and cities that have in place "anti-mask" laws 
adopted in response to the KKK, and they are navigating how to allow or require face 
masks for COVID-19 in light of such laws). 

♣ She is of the opinion that it would be difficult to prosecute business owners and 
managers if their customers are not wearing masks, and believes it is up to individuals to 
follow laws. 

♣ As mentioned above, the "health" exception to wearing a mask could present difficulties 
in enforcement and prosecution. 

♣ She believes that, rather than adopting a specific face mask ordinance, the City should 
allow businesses to establish their own requirements, and this would allow the City to 
issue a trespassing citation if a customer refuses to wear a mask or leave when 
requested by the business. 

Ms. Jamie Robichaud also spoke with the City's municipal judges, who expressed concerns with 
violations of this ordinance coming to municipal court, given the exceptions contained in the 
ordinance (which are required). 
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